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« Update on Negative Option Marketing
— The Rockefeller Hearings
— FTC Activity
— State Enforcement Actions
— Class Actions
— Industry Initiatives
— Legislative Developments

e Best Practices
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— Senator Rockefeller Hearings

— FTC Rule Review of Pre-Notification
Negative Option Rule

— State Attorney General Actions
— Class Actions
— MasterCard Shutdowns
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 The Rockefeller Hearings: Eal [ CONMITIEE O CONMERCE
. L SCIENCE. AND TRANSPORTATION
— Initially focused on the three
- - OFFICE OF OVERSIGHT AND INVESTIGATIONS
large membership service MAJORITY STAFF
providers — Webloyalty,
Affinion, Vertrue AGGRESSIVE SALES
: : TACTICS ON THE
— Inquiry expanded to include T T
online retailers that hosted the || 1MPACT ON AMERICAN
offers on their sites CONSUMERS
— Credit card companies —
Visa/MasterCard questioned StaftReport for Chairman Rockefele
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 The Rockefeller Hearings:
— Focused on online “post transaction” marketing

— Upsell programs which involve passing of data
from primary merchant to upsell provider

— Rockefeller is primarily focused on data pass
Issues

— Most of the challenged programs involved a “free
trial”

— Disclosure of material terms of “free trial” an
Important but secondary issue
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 The Rockefeller Hearings: Status

— Rockefeller rejected proposals by membership
clubs to capture last four digits

— All three clubs have agreed to capture full credit
card data-all sixteen digits

— The Good News: Investigation is reportedly closed
— The Bad News: Legislation is imminent
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e FTC Rule Review

— FTC’s Pre-Notification Negative Option Rule is up
for routine review

— FTC has asked whether rule should be expanded
to cover newer forms of negative option — e.g. free
trials, continuity, automatic renewal

— States have filed very aggressive responses
* Free trials should be banned
» Length of automatic renewals should be limited

« Signature or other specific act required for consent to
negative option
Hilton San Diego Bayfront
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e FTC Rule Review
— Vladeck: Rules WILL NOT be issued this year
— May be preempted by Rockefeller legislation
— Rockefeller and FTC working closely together

— Potential conflict between Rockefeller ban on data
pass and TSR — may result in amendments to
TSR
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o State Attorney General Actions:
— lowa Attorney General - Vertrue
— New York Attorney General Investigations
— Florida — Negative Option Marketing
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* lowa Attorney General vs. Vertrue

— Bench trial resulted in complete victory for lowa
Attorney General

— Court found liability for violations of:
* Buying Club Statute
o Consumer Fraud Act
» Older lowans Law

— Separate hearing ordered to determine liability —
Potential exposure — over $35 Million
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* lowa: Key Concerns/Findings:

e All Programs:

— Lack of consumer usage of benefits — usage rate was less
than 1%

— Court did distinguish between “tangible” and “intangible”
goods

« Combination of “intangible” goods with “risk free” trial was
problematic-purchase was “invisible

— Double breakage model for premiums

— Description of premiums as “free” or “risk free” when
consumer must remain a member beyond free period to
claim premiums

— Description of program as “risk free”
— Bundled upsells requiring separate calls to cancel
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* lowa: Key Concerns/Findings:

e All Programs:

— Lack of consumer usage of benefits — usage rate was less
than 1%

— Court did distinguish between “tangible” and “intangible”
goods

« Combination of “intangible” goods with “risk free” trial was
problematic-purchase was “invisible

— Double breakage model for premiums

— Description of premiums as “free” or “risk free” when
consumer must remain a member beyond free period to
claim premiums

— Description of program as “risk free”
— Bundled upsells requiring separate calls to cancel

Hilton San Diego Bayfront



Negative Option Marketing

lowa: Key Concerns/Findings
By Marketing Channel — Direct Mall
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* lowa: Key Concerns/Findings:

By Marketing Channel -- Direct Mall:

— Check Mailer — consumers did not realize cashing
check resulted in enrollment-thought check was a
rebate or credit

— Gift Card Mailer — claiming gift card resulted in
enroliment

— Pre-acquired account information — consumers
never asked to provide credit card or billing
Information on direct mail piece
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lowa: key Concerns/Findings:
By Marketing Channel — The Internet

THE INTERNET
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* lowa: Key Concerns/Findings:

By Marketing Channel -- Internet

— Layout of page caused consumers to believe they
were dealing with Orbitz
* E.g., Claim $10 Cash Back

— Consumer Survey — deals with travel
e Survey Is a ruse — results discarded

— Offer terms in block of small print
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* lowa: Key Concerns/Findings:

By Marketing Channel -- Internet

— Layout of page caused consumers to
believe they were dealing with Orbitz

e E.g. Claim $10 Cash Back

— Consumer Survey — deals with travel
e Survey Is a ruse — results discarded

— Offer terms In block of small print
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* lowa: Key Concerns/Findings:
By Marketing Channel -- Telemarketing
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* lowa: Key Concerns/Findings:

By Marketing Channel --Telemarketing:

— Use of Thank You Language — To thank you for
your order

— Assumptive language — we will send you
— Fast cadence/inaudibility of some disclosures

— No interaction with the consumer except “OK”
» Note: Court disregarded disclosures
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e lowa -- Some Important Observations:

— Court did distinguish between tangible and
Intangible goods

— No focus on Data Pass

— Court did rule that it could not say that all
solicitations were unlawful — could not all
be treated equally

— lowa Is Investigating other club marketers
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 New York Attorney General
— Piggybacking on Rockefeller investigations

— Subpoenas issued to over thirty online retailers
that hosted post transaction marketing offers

— Primary Focus:
e Data Pass

» Disclosure of material terms and conditions of “free trial”
or other negative option

— Investigation is NOT limited to online channel
— Investigation is limited to marketing of clubs
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 New York Attorney General
— Early settlement reached with Fandango
— Settlement Agreement Embargoed

— Publicly Disclosed Terms:
e $400,000 Payment
 Complete ban on data pass for club memberships
— May extend further than credit card number

» Credit card type
» Expiration date
» CVV
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* Florida Attorney General

— Focused on all forms of negative option marketing
— “free trial”, “continuity”, auto-renewal

— Key Concerns:
» Disclosure of material terms and conditions

« Key terms and conditions on order device and in
promotional material

» Nature of affirmative consent- looking for separate
consent to negative option feature
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e Class Actions
— Class Action bar has jumped on the bandwagon

— Major class action settlement with Webloyalty

— Settlement sets forth detailed disclosure requirements for
post transaction online offers — Content and placement
requirements

e Two New Class Actions filed Former Florida AG is lead
attorney

» Other class actions likely as result of Vertrue decision
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e MasterCard/Visa Actions

— MasterCard has shut down hundreds of MIDS in
last several months

— Common program elements:
» High risk products
— Weight loss/Acai
— Tooth Whitening
— Grant/Work at Home Programs
e Online Post Transaction Offers
* Free Trials or Risk Free Trial

Hilton San Diego Bayfront



Negative Option Marketing

e MasterCard/Visa Actions

— MasterCard rules prohibit ANY data pass
from one merchant to another

— MasterCard has shut down merchants
whose privacy policies reference sharing of
data

— All shut downs have been limited to online
offers
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e MasterCard/Visa Actions

— Visa- announced no data pass from one
merchant to another merchant

— Effective May 1

— Scope of policy unclear
* Policy not limited to internet
* Press release references online only
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SUMMARY OF
KEY ISSUES

 Clear and conspicuous disclosure of material terms and
conditions

» Disclosure at outset of offer - prior to billing may not be
enough

o Affirmative Consent — Consent to negative option
feature must be unambiguous

 Consent must require some affirmative action
— No pre-checked boxes

o Cancellation and Refund policies — must be clearly
disclosed and promptly adhered to

e Length of automatic renewal terms
o Written confirmation of phone/online offers
 Renewal notices

« Data pass — Pre-acquired Account information
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- DATA PASS - WHERE ARE WE NOW?

— Any offers involving data pass present some risk — especially
In online context

— RIisk of data pass may be lower for:
— Tangible goods
* Rockefeller investigation limited to clubs
« Cuomo investigation limited to clubs
— Telephone vs. Online
» Rockefeller investigation limited to online
TSR allows pre-acquired account information
— Caveats:
« MasterCard/Visa rules make no distinctions
« Cuomo investigation is multichannel but limited to CLUBS
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» Legislative Developments

— California
— New York
— Maine
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e California
o Effective December 1, 2010

 Reguirements:

— Clear and conspicuous disclosure of automatic
renewal “offer terms” in visual proximity to request
for consent

— Offer terms must include:
» Subscription will continue until consumer cancels
Description of cancellation policy

The recurring charges that will be charged and that the
amount may change or the amount, if known

Length of contract if not chosen by consumer
Minimum purchase, if any
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 Requirements:
— Affirmative consent from the consumer

— Provision of acknowledgment that can be
retained by the consumer that includes
offer terms, cancellation policy and
iInformation on how to cancel

— Seller must provide cost effective, timely
and easy to use mechanism for

cancellation — e.g. toll free, email or postal
Hilton San Diego Bayfront
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e New York

« Effective April 1, 2010

— Requires sellers of free trials to send consumer
terms of offer and deadline to cancel at least 15
but no more than 30 days before cancellation
deadline

— Two exceptions:

* Free trial for magazine or newspaper subscription where
consumer can receive refund for unserved issues upon
cancellation

— REFUND OPTION MUST BE DISCLOSED WITH OFFER
 Bill me offers as opposed to credit/debit charges
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 Maine - Pending
— Prohibits a seller from making any free
offer to a consumer unless:

e The seller obtains billing information directly
from the consumer

 The terms of the free offer are clearly and
conspicuously disclosed
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RISK MITIGATION
BEST PRACTICES
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RISK MITIGATION
BEST PRACTICES

ELIMINATING DATA PASS IS NOT
ENOUGH !l
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RISK MITIGATION
BEST PRACTICES

Make sure it is clear who the premium is

from
* E.g., $10 Cash Back from Club Manatt

* Avoid “Thank You” Type Language

Disclose nature of “free trial” early in the
order path- Do not wait until check out
Offer Detalls must be before or adjacent
to consent button
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RISK MITIGATION
BEST PRACTICES

e Less Is More - Do Not Bury Key Terms in Dense Text

Negative option feature/Cost/How and When Will
the Consumer Be Charged

Disclosure of material terms via hyperlink is not
sufficient

Terms should be in easy to understand language

Submit Button should reflect that a purchase is
taking place
 E.g., Send me my free trial

Vs.

— Submit my Order
— Enroll me Now Hilton San Diego Bayfront
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RISK MITIGATION
BEST PRACTICES

Remember REG E for recurring charges
Avoid bundled upsells

Make it easy for the consumer to find you
and cancel
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RISK MITIGATION
BEST PRACTICES

THE MARKETER PERSPECTIVE
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